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STATEMENT OF THE | SSUE

The issue is whether Respondent's tentative award of a
contract to Intervenor for Medicaid third party liability
services was consistent with the applicable statutes, rule, and
policies "that govern the award of government contracts," and
t he request for proposals.

PRELI M NARY STATEMENT

By Formal Witten Protest and Petition for Adm nistrative
Hearing dated June 28, 2001, Petitioner sought an order
W t hdrawi ng Respondent's intention to award a contract to
I ntervenor and granting the contract to Petitioner.

The formal witten protest asserts that Respondent selected
an of feror whose conflicts of interest prevent it from
fulfilling its obligations under the contract, Respondent's
eval uators | acked the know edge and experience required by | aw,
Respondent's eval uators used undi scl osed and arbitrary criteria
to eval uate the proposals, and Respondent's eval uators assigned
arbitrary scores to the proposals.

The formal witten protest clainms that the conflicts of
interest to which Intervenor is subject disqualify its proposal

as nonresponsive and disqualify it as not a responsible offeror.



The formal witten protest states that Intervenor failed to

di scl ose the subcontractors that Intervenor intended to use, if
awar ded the contract, and that the |egal subcontractor selected
by I ntervenor has substantial conflicts of interest with
Respondent and Petitioner, its fornmer client. The forma
witten protest alleges that Sections 60.2.a, 60.4.e, 80.2.a,
and 80.4.e of the request for proposals require identification
of subcontractors. The formal witten protest notes that the
di squalification of Intervenor's proposal would | eave

| ntervenor's proposal as the highest renmaining responsive
proposal from a responsi ble offeror.

The formal witten protest identifies several areas of
al l eged conflicts. The |egal subcontractor identified by
I ntervenor allegedly has two conflicts. First, the | egal
subcontractor allegedly represented Petitioner under the 1996
third party Medicaid recovery contract with Respondent. The
formal witten protest clains that, during the course of this
representation, the | egal subcontractor gai ned access to
Petitioner's proprietary business information.

Second, the |egal subcontractor allegedly has represented
Respondent, the |argest nursing-honme conpany in the United
States, and other health-care providers, including those against
whom Respondent and its contractor will seek third party

liability recoveries.



I ntervenor allegedly has a conflict of interest because a
nunber of Florida hospitals pay it to bill and recover fees from
Medicaid. |If Intervenor were to obtain the subject contract,
its responsibilities toward one set of clients, which have
obt ai ned I ntervenor's assistance to maxi m ze paynents fromthe
Medi cai d program and Respondent, would allegedly conflict with
I ntervenor's responsibilities toward Respondent, which would be
obtaining Intervenor's assistance, under the subject contract,
to maxi m ze recoveries fromthird parties liable to the Medicaid
program

The formal witten protest alleges that the request for
proposal s contai ned over 90 undi scl osed review criteria, whose
application by the evaluators resulted in the assi gnnment of
clearly erroneous and arbitrary scores.

The formal witten protest alleges that the evaluators were
unqual ified to score the proposals because the team consisted of
i ndi vi dual s who | acked knowl edge and experience of the third
party liability recoveries that were the subject of the request
for proposals.

The formal witten protest alleges that the evaluators
conmi tted numerous scoring errors and failed to contact the key
references provided in the proposals.

At the hearing, Petitioner called five wi tnesses and

offered i nto evidence 21 exhibits: Petitioner Exhibits 22,



25-28, 32-33, 35, and 41-53. Respondent called one w tness and
offered into evidence 19 exhibits: Respondent Exhibits 1-19.
I ntervenor called four wtnesses and offered into evidence five
exhibits: Intervenor Exhibits 2, 5, 7, and 11-12. Al exhibits
were adm tted.

The court reporter filed the transcript on August 31, 2001.
The parties filed their proposed recommended orders on
Sept enber 10, 2001.

FI NDI NGS OF FACT

1. On March 30, 2001, Respondent issued the Request for
Proposal s for Medicaid Third Party Recovery Services, Proposal
No. RFP TPR 01-01 (RFP). Predicated on the principle that
Medicaid is the health-care payer of last resort, third party
recoveries effected by Respondent or its contractor, to
rei nburse Medi caid expenditures, arise fromthree types of
clains: casualty recoveries from persons responsible for
nmedi cal expenditures on behal f of Medicaid recipients, estate
recoveries fromor through the estates of Medicaid recipients,
and Medi care and other recoveries fromsources such as CHAMPUS,
commercial insurers, and health mai ntenance organi zati ons.
These are the third party liability (TPL) services that
Respondent seeks in the RFP.

2. The RFP describes in sone detail the nature of the

servi ces sought by Respondent. The RFP notes that Respondent



operates a Bureau of Third Party Liability within the Division
of Medicaid (Bureau). Florida and federal |aw authorize
Respondent to recover Medicaid expenditures fromliable third
parties.

3. The RFP describes the scope of the Medicaid programin
Florida. On average, the Florida Medicaid programserves 1.7
mllion persons. State and federal agencies transmt
eligibility data to the Florida Medicaid programthrough a state
data system known as the FLORI DA system and a federal-state
data system known as SDX files.

4. The RFP states that its purpose is to request proposals
fromqualified organi zations to recover for the Medicaid program
paynents fromliable third parties. The RFP anticipates a
contract for a three-year period conmencing July 1, 2001, with
t hree annual renewals, at the option of Respondent.

5. RFP Section 10.6 provides that an organi zati on seeking
to submt a proposal "nust neet all |egal requirements for doing
business in the State of Florida." The RFP requires that
organi zations certify that they hold the appropriate |icenses
and certifications.

6. The nonenclature in the RFP consistently distinguishes
between an "offeror” and a "contractor." As used in the RFP, an

"offeror” is an organi zation submtting a proposal, and a



"contractor"” is the offeror whose proposal has been accepted by
Respondent .

7. RFP Section 20.19 authorizes Respondent, "in its sole
di scretion, to waive mnor irregularities in offeror proposals.”
The RFP expl ai ns:

A mnor irregularity is a variation fromthe
RFP speci fications which does not affect an
of feror's proposed price, give one offeror
an advantage or benefit not enjoyed by other
of ferors, or adversely inpact the interests
of the State of Florida. Wivers, when
granted, shall in no way nodify the RFP
requi renments or excuse an offeror fromfull
conpliance with the RFP specifications and
ot her requirenents.

8. RFP Section 20.21 states that Respondent will| reject
proposal s that do not conformto the requirenents of the RFP
This section lists ten reasons for which Respondent will reject
an RFP. RFP Section 20.21.h authorizes rejection because "the
proposal is inconplete, or contains irregularities which nake
t he proposal indefinite or anbi guous and whi ch cannot be wai ved
in accordance with Subsection 20.19, Acceptance of Proposals."”
RFP Section 20.21.i authorizes rejection because "the offeror's
proposal contains false of m sleading statements or provides
references which do not support an attribute, capability,
assertion, or condition clainmed by the offeror.” RFP Section

20.21.j authorizes rejection because "the proposal does not

offer to provide all services required by this RFP."



9. RFP Section 30 addresses nostly contractor issues and
thus generally applies to the of feror whose proposal Respondent
has selected RFP Section 30.5 requires the contractor to
"performits obligations under a contract . . . in accordance
with all applicable federal, state and |ocal |aws, rules and
regul ati ons now or hereafter in effect.”

10. RFP Section 30.6 addresses conflicts of interest.
This section requires that all offerors disclose any officers,
directors, agents, or certain owners who are enpl oyees of the
State of Florida. Section 30.6 adds:

The contractor covenants that it presently
has no interest and shall not acquire any
interest, direct or indirect, which would
conflict in any manner or degree with the
performance of its services under the
contract. The contractor further covenants
that in the performance of the contract no
person having any such known interests shal
be enpl oyed.

11. RFP Section 30.18 addresses "subcontracts,"” which,
i ke other key terns, is not expressly defined by the RFP. The
RFP st at es:

The contractor shall not enter into any
subcontracts for services to be provided
under the contract w thout the express
witten consent of the Agency. In al

i nstances, the contractor shall remain fully
responsi ble for all work to be perforned
under the contract. Each approved
subcontract shall be subject to the sane
terns and conditions as the contract.



12. RFP Section 30.29 requires the contractor to treat as
privileged and confidential all personally identifiable
i nformati on concerning Medicaid recipients.

13. RFP Sections 30.35 through 30.38 mark instances in
whi ch the RFP does not designate as a "contractor"” the offeror
whose proposal has been selected. However, for the
certifications required by RFP Sections 30.37 and 30.38, the RFP
properly refers to "offeror” because, until the offeror signs
these certifications, it has not gained "contractor" status.

14. RFP Section 30.40 acknow edges the prohibition, as set
forth in Section 287.017, Florida Statutes, against persons or
affiliates on the convicted vendor list from doing business with
any public entity for a specified period.

15. Noting that, by law, the Medicaid programis the
"payer of last resort,” RFP Section 50.1 states that Section
409. 910, Florida Statutes, requires Respondent to collect al
amounts determ ned available fromliable third parties. The
casual ty conponent of the services sought by the RFP requires
"followup collection services for casualty cases.” The RFP
states that the contractor for this conponent will be paid a
"contingency fee on all anmounts collected,” and the current
contractor receives 10.5 percent of all such collections.
Section 50.1 states that the casualty recovery services

generally include "identification of relevant clains, filing of



appropriate docunents to recover Medicaid s |awful share of any
cl ai m paynent, receiving funds, and closing the case file when
appropriate.™

16. The succeedi ng subsections of Section 50 detail the
requi renents of casualty recovery services. These sections
address in detail case handling, the preparation and filing of
i ens, processing challenges to |iens, processing requests for
reductions of liens, contractor contact with attorneys,
returning cases to Respondent, handling subpoenas, settling
accounts, and nonthly reporting to Respondent.

17. Section 60.0 requires that a proposal denpbnstrate an
under st andi ng of Respondent's goals for the contract, especially
the goal to "maximze the collections to reinburse Medicaid for
anounts paid where third party resources are determ ned to be
avail able.”™ Section 60 contains the "m ninmumrequirenents the
bi dder nust neet in order to be considered.” Explaining that
Respondent wi |l evaluate the technical information before
evaluating the bid price, Section 60.0 warns, "O ferors not
nmeeting the mninmumrequirenments will not be considered.™

18. Section 70.1 states that federal |law requires the
Medi cai d program adm ni strator to recover assets fromthe
probate estates of certain deceased Medi caid recipients.

Section 70.1 explains that Respondent nust cal cul ate the anmpount

10



of any claimand file its claimwith the appropriate probate
court.

19. The succeedi ng subsections of Section 70.1 detail the
sources of operating guidelines, 31 specific services,
settl enment guidelines, reporting requirenents, and requirenents
for the representati on of Respondent in litigation.

20. Section 90.1 states that Respondent pursues paynents
from Medi care for clains paid by Medicaid. Section 90.1 notes
that limtations in the present database require the maintenance
of a separate database for all eligible Medicaid recipients and
any rel ated Medi care information.

21. The succeedi ng subsections of Section 90 describe
specific responsibilities in pursuing institutional and nedi cal
cl ai ms, updating Respondent with information concerning non-
Medi caid payers, invoicing carriers, and nonthly reporting.

22. The RFP requires each offeror to sign a Certificate of
Conpl i ance, which is reprinted at RFP Appendi x D. RFP Appendi x
D. 3 provi des:

We understand and agree that we have read
the state's specifications provided in the
RFP and that this proposal is nade in
accordance with the provisions of such
specifications. By our witten signature on
this proposal, we guarantee and certify that
all itenms included in this proposal shal

meet or exceed any and all such state

specifications. W further agree, if
awarded a contract, to deliver services that

11



nmeet or exceed specifications provided in
t he RFP

23. The RFP requires each offeror to sign a Certification
Regar di ng Debarnment, Suspension, Ineligibility and Vol untary
Excl usi on Contracts/ Subcontracts, which is reprinted at RFP
Appendi x F. RFP Appendi x F.5 provides:

The provider agrees by submtting this
certification that, it shall not know ngly
enter into any subcontract with a person who
i s debarred, suspended, declared ineligible,
or voluntarily excluded from participation
in this contract/subcontract unless

aut hori zed by the Federal Governnent.

24. 1n scoring each of the two conponents, Respondent
converted the highest raw score to an absol ute nunber--2000 for
techni cal and 1000 for cost. For the technical score,
Respondent then assigned each of the renmaining proposals a score
derived by nmultiplying the absol ute nunber by a fraction whose
numer at or was the average raw score of the subject proposal and
whose denom nat or was the average raw score of the best
proposal . Respondent scored the cost proposals on a simlar
proportional basis. Respondent scored the technical and cost
conponents of five offerors.

25. For the technical conmponent, the highest score was

earned by First Coast Service Options, Inc. (First Coast), whose

average raw score of 7.666 earned 2000 points. Petitioner's
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average raw score of 7.567 earned 1974 points, and Intervenor's
average raw score of 7.469 earned 1948 points.

26. Scoring of the cost conponent was straightforward.
Pursuant to provisions contained in the RFP, Respondent
cal cul ated a wei ghted average of the percentage contingency fees
contained in each proposal for casualty recovery, estate
recovery, and Medicare and other recovery. For the cost
conponent, the highest score was earned by Intervenor, whose
wei ght ed average contingency fee of 6.17 percent earned 1000
poi nts. Respondent's Bureau of Third Party Liability, which had
performed many TPL services prior to the RFP contract start-up
date, also submtted a proposal and earned 960 points for a
wei ght ed average contingency fee of 6.43 percent. Petitioner
earned 869 points for a weighted average contingency fee of 7.10
percent, and First Coast earned 666 points for a weighted
average contingency fee of 9.27 percent.

27. The two highest totals were: Intervenor--2948 points
and Petitioner--2843 points. On the basis of these scores,
Respondent proposed the selection of Intervenor's proposal, and
Intervenor tinely filed a notice of protest and formal witten
pr ot est.

28. Assumng that the scores of the other offerors
remai ned unchanged, Petitioner would have to raise its average

raw score from 7.567 to 7.997 to obtain sufficient points on the
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t echni cal conponent to earn the highest point score. This would
represent an average increase of 0.43 raw points over the 73
itenms scored by each of the five evaluators, although Respondent
dropped itens for which evaluators entered no score (as opposed
to a zero).

29. Petitioner objects to the scoring of several itens due
to the evaluators' use of itens to "consider." These itens were
prepared by Respondent's issuing officer, Connie Ruggles, who
was supervising the procurenent. After the RFP had been
publ i shed, Ms. Ruggles prepared these itens to consider for the
pur pose of hel ping the evaluators focus on issues that they
m ght address in evaluating the responses. However, these itens
were never disclosed to the offerors prior to their submttal of
pr oposal s.

30. Petitioner objects to the scoring of RFP Section
60.2.a, which states: "Describe the organization and its
history, legal structure, ownership, affiliations and rel ated
parties. Provide this sane information for any
subcontractor(s)."

31. The undisclosed itens to consider when scoring Section
60. 2. a are:

* The extent to which the offeror's
description of its background and experience
provi des assurance of its capability to

provi de casualty recovery services and
systens.
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* The resources available to the

organi zation due to its ownership,
affiliations and rel ated parti es.

* \Wiether the offeror's expertise,
capabilities, and experience are conparable
and conpatible with the services required by
t he RFP.

* The longevity and stability of the
or gani zat i on.

* Hi story of providing casualty recovery
services for other organi zations.

32. RFP Section 80.2.a and its itens to consider contain
i dentical provisions, except for estate recovery services. RFP
Section 100.2.a and its itens to consider contain identical
provi si ons, except for Medicare and other third party recovery
servi ces.
33. Petitioner objects to the scoring of RFP Section
60. 4. e, which states:
Provide a full description of subcontractor
assignnents in fulfilling the contract
requirements.
34. The undisclosed itens to consider when scoring Section

60.4.e are:

* Subcontractors are not prohibited but
must be approved by the Agency.

* \Whet her any subcontractors neet
requi renments for participation in contract.

35. RFP Section 80.4.e and its itens to consider contain

identical provisions for estate recovery services, and RFP
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Section 100.4.e and its itens to consider contain identical
provi sions for Medicare and other third party recovery services.

36. The itens to consider under RFP Section 60.2.a raise
i ssues of relevant experience in casualty recovery services that
are not fairly stated in Section 60.2.a itself. However, the
presence of these itens to consider does not appear to have
differentially affected the scoring of the proposals of
Petitioner and Intervenor.

37. Kay Newman gave both proposals a 9 for Section 60. 2. a,
limting herself, according to her notes, to the naterial
requested in Section 60.2.a itself. Jerone Todd gave
Petitioner's proposal an 8 and Intervenor's proposal a 7 for
Section 60.2.a, and he al so appears to have limted hinself to
Section 60.2.a itself. Jake McWIIians gave both proposals an 8
for Section 60.2.a. He considered the relevant experience added
by the items to consider, but found that both offerors had such
experience. Q Zhou gave Petitioner's proposal an 8 and
I ntervenor's proposal a 7 for Section 60.2.a; she gave
Petitioner the higher score based on rel evant experience, which
is contained only in the undisclosed itens to consider. Theresa
Mock gave both proposals an 8 for Section 60.2.a, noting
I ntervenor's rel evant experience, but not naking any notes
regarding Petitioner. |If anything, the undisclosed itemto

consider for Section 60.2.a helped Petitioner. The scoring,
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apparent reasoning, and effects are simlar for RFP Sections
80.2.a and 100. 2. a.

38. The itens to consider under RFP Sections 60.4.e,
80.4.e, and 100.4.e do not add anything that is not already
rai sed under the disclosed requirenents.

39. Petitioner has thus failed to prove that the
eval uators' use of undisclosed itens to consider was clearly
erroneous, contrary to conpetition, arbitrary, or capricious
(Clearly Erroneous).

40. Petitioner objects to the practice of evaluators'
assigning no score to certain itens and Respondent's om ssion of
t hese unscored itenms fromthe total itens scored when conpiling
average raw scores. This practice was nost marked as to RFP
Sections 60.4.e, 80.4.e, and 100. 4. d.

41. For RFP Section 60.4.e, for instance, the evaluators
gave Petitioner, which supplied the nanmes of two law firnms as
subcontractors, scores of "na," 8, 10, 8, and 8. However, the
eval uators gave Intervenor, which did not supply the nanes of
its law firnms as subcontractors, all "na' s” except for one 10,
even though the evaluator scoring a 10 notes that I|Intervenor has
no subcontractors. These scoring patterns applied to RFP
Sections 80.4.e and 100. 4. d.

42. The ten points assigned to Intervenor's proposal by

one evaluator for RFP Sections 60.4.e, 80.4.e, and 100. 4.d,
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despite the absence of subcontractors, is odd. The evaluator's
reasoni ng seens to be that Intervenor's refusal to rely on
subcontractors neans that subcontractors cannot be a problem

43. Petitioner also objects to Respondent's failure to
treat na's as zeros when scoring the proposals. RFP Sections
60, 80, and 100 all state: "An offeror who fails to answer a
guestion shall receive no evaluation points for that question.”

44. However, nothing in the RFP inforns offerors that, if
they do not propose an optional item such as a subcontractor,
they will receive zeros, which will reduce their average raw
score.

45. The inpact of three tens assigned by one evaluator to
I ntervenor's proposal at RFP Sections 60.4.e, 80.4.e, and
100.4.d is negligible, even if it is supported by little
reasoning. Gven the lack of materiality to the inpact of these
three 10s, in light of the gap that Petitioner is trying to

close, Petitioner has thus failed to prove that one evaluator's

assigning of three tens or the omssion of the "na's” fromthe
average raw scores was Clearly Erroneous.

46. Petitioner challenges the qualifications of the
evaluators. M. Ruggles is enployed by Respondent as a Seni or
Managenent Analyst Il in the Ofice of the Deputy Secretary for

Medi cai d. She has been enpl oyed by Respondent since 1993.
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47. Ms. Ruggl es prepared the RFP, selected the evaluators,
and supervi sed the eval uati on process. After issuing the RFP,
Respondent received no challenges to the specifications.

48. Ms. Ruggles selected five persons as eval uators.
Because Respondent's Bureau of Third Party Liability was all owed
to submt a proposal, M. Ruggles excluded fromthe pool of
potential evaluators those persons who were enpl oyed at the
Bureau or had been enployed at the Bureau within the past year.
M. Ruggles declined to ask other states for eval uators because
she knew that Florida would not be able to reciprocate.

49. Respondent received five conplete proposals and a
proposal for one conponent of the three conponents covered by
the RFP. Respondent rejected the partial proposal. M. Ruggles
and anot her Medi cai d enpl oyee checked the proposals for the
mandatory itens. She had other Medicaid enpl oyees check the
references supplied by the offerors. Although the record
suggests that the reference checks nmay not have been perforned
t horoughly, the record does not support an inference that this
om ssion was material as to Intervenor.

50. The evaluators scored the five proposals in an
assi gned conference roomover two weeks. M. Ruggles directed
them not to discuss their scoring and gave themthe proposals in
different orders, so that two evaluators would not |ikely be

scoring the sane proposal at the sanme tine. The evaluators
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coul d speak to each other concerning matters not directly
related to scoring, such as programrequirenments. Wen they had
a scoring question, they had to address it to Ms. Ruggl es.
51. Petitioner contends that the evaluators were
unqual i fied. The backgrounds of the five eval uators vari ed.
M. Todd had the nost direct rel evant experience because he had
been the Chief of the Bureau of Third Party Liability for two
and one-half years, ending in 1996. As was the case with
anot her Chief of the Bureau, M. Todd had no third party
liability experience when he first assuned the responsibility.
52. Ms. Newman is an O her Personnel Services enpl oyee
wor ki ng as a Seni or Managenent Anal yst for Respondent's Medicaid
Director. She is a certified public accountant with
consi derabl e experience auditing private and public entities.
She has al so evaluated a third party liability refund process.
53. Ms. Mock is a Senior Human Servi ces Program Speci al i st
enpl oyed by Respondent (and its predecessor) since 1984.
Assigned to the Medicaid ProgramiIntegrity Bureau, M. Mpck has
investigated fraud and abuse since 1992 and assisted in the
recovery of Medicaid funds.
54. M. MWIlianms is a Database Adm nistrator in
Respondent's Bureau of Information Technol ogy. He earned a
bachel or's degree with nmgjors in conputer science and busi ness

adm nistration. Creating and nai ntaining Respondent's
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dat abases, M. McWIIlians sonetines hel ps nmai ntain the database
of the Bureau of Third Party Liability. M. MWIIlians al so
hel ped create and nmai ntain the EAGLE system which is a data
processi ng and case nanagenent systemfor third party liability
recovery services.

55. Ms. Zhou was a Senior Systens Project Adm nistrator
wi th Respondent, although she term nated her enpl oynent on
August 6, 2001. She worked on conputer networking and dat abase
mai nt enance for the six years that she was enpl oyed by
Respondent. Ms. Zhou al so worked with the EAGLE system

56. Obviously, the different expertise that each eval uator
added to the scoring process is limted by the inability of the
eval uators to discuss their scoring. However, each eval uator
was experienced in inportant aspects of TPL, and the RFP
provi ded detail ed descriptions of the services sought by
Respondent. Although M. Todd had the nost rel evant
qualifications, he and another former Bureau Chief |acked any
rel evant experience before assunming their TPL responsibilities.
TPL is not a highly technical or conplex area, but instead
represents a regul ation-driven, |arge-scale collections process.
A review of the scores reveals that the evaluators did not score

i nportant areas of the RFP irrationally.
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57. Petitioner has thus failed to prove that the
eval uators were so unqualified as to render their scoring
Cl early Erroneous.

58. Petitioner argues that Intervenor has a conflict of
i nterest because of the work of one of its subsidiaries for
heal t h-care providers. The subsidiary is known as HCM which
Intervenor is in the process of selling.

59. HCM provi des deci sion-support software to HCA a
national hospital chain with over 40 hospitals in Florida.
These services help hospitals account for their costs by
identifying the costs of specific services to determ ne, anong
other things, if these services are properly priced.

60. Neither Intervenor nor any of its affiliates presently
provide billing services for any health-care provider in
Florida. From 1997-99, HCM provi ded under paynent recovery
services. HCA recovered $12 mllion in underpaynents. 1In one
i nstance, HCM s software identified $40,000 in Medicaid-rel ated
paynents.

61. Additionally, Intervenor has inplenmented a conpliance
program i ncl udi ng separation of organizations (with no one bel ow
the Il evel of the chief financial and operating officer
responsi bl e for nore than one busi ness segnent), operating

procedures, software, and enpl oyee nonitoring.
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62. Petitioner has thus failed to prove that Respondent's
decision not to find Intervenor's proposal nonresponsive, or
I nt ervenor not responsible, due to conflicts of interest between
I nt ervenor and Respondent was Cl early Erroneous.

63. Petitioner contends that Intervenor's failure to
di sclose its legal subcontractor in its proposal renders its
proposal nonresponsive. Intervenor intends to use Fower Wite
for legal services. Although it nmentioned Fowl er Wiite in its
proposal, Intervenor did not list Fowmer Wiite as a
subcontract or

64. The parties disagree as to the definition of a
subcontract or subcontractor. RFP Section 30.18 states under
t he headi ng, "Subcontracts":

The contractor shall not enter into any
subcontracts for services to be provided
under the contract w thout the express
written consent of the Agency. In al

i nstances, the contractor shall remain fully
responsi ble for all work to be perforned
under the contract. Each approved
subcontract shall be subject to the sane
terns and conditions as the contract.

65. Cearly, a subcontract would involve a contract
between the contractor and a third party under which the latter
agreed to provide the services under one of the three
conponents: casualty, estate, and Medicare and other. However,

the question remains as to the status of the third party, under

the RFP, that enters into a contract to provide data services,
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| abor services, or, nost inportantly, |egal services--all of
whi ch may invol ve nore than one conponent and do not constitute
the entirety of any single conponent.

66. The definition of "subcontractor” is inportant.
RFP Section 30.26 requires the contractor to i ndemify
Respondent for various acts and om ssions of the contractor's
subcontractors. Section 30.18 refers to any agreenent for
services to be provided under the contract. Although there may
be a de minims exception here, attorneys provide critica
services under this RFP. 1In one year, while representing
Petitioner in third party liability work in Florida, Fow er
Wiite's legal billings to Petitioner exceeded Petitioner's
contract paynents from Respondent. Thus, Fow er Wite woul d
qualify as a subcontractor under the RFP

67. However, the fact that a law firmis a subcontractor
under the RFP does not mean that an offeror nust disclose this
subcontractor in its proposal. Section 30.18 requires only that
a "contractor" obtain Respondent's witten approval before
entering any service subcontracts. Sections 60.2.a and 60.4.e,
as well as their counterparts, require the disclosure of certain
i nformation concerni ng subcontractors, but these provisions
easily harnonize with the provisions of Section 30.18 by

applying the requirenments of Sections 60.2.a and 60.4.e only to
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t hose subcontractors whom an offeror had already sel ected by the
time that it was submitting its proposal

68. The incentive to disclose subcontractors is not
necessarily additional points, given the onmi ssion of "na' s" from
the scoring and one evaluator's decision to award ten points to
a proposal w thout subcontractors. The incentive to disclose
subcontractors is the knowl edge, prior to the execution of a
contract, that Respondent has approved a specific subcontractor.
Free to decide whether to require disclosure of subcontractors
prior to the selection of a proposal, Respondent chose not to
require such disclosure, giving the prevailing offeror the
option of seeking subcontractors after the proposed award of the
contract.

69. Petitioner has thus failed to prove that Respondent's
decision not to find Intervenor's proposal nonresponsive, or
| nt ervenor not responsible, due to Intervenor's failure to
identify Fower Wiite as its |egal subcontractor was Clearly
Er r oneous.

70. Al though Intervenor has nmentioned el sewhere in its
proposal the intent to use Fower Wite, its failure to submt
for Respondent's approval Fowl er White as a subcontractor neans
that it is premature to consider in detail Fower Wite's
possi ble conflicts with Respondent and Petitioner. However,

several points are rel evant.
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71. The determnation of a conflict of interest involving
an attorney is fact-driven and, at tines, conplex. It is a
determ nation that focuses on an attorney's ethical obligations
and is not intended to serve in assessing the validity of
contracts between nonattorneys, such as Respondent and the
successful offeror

72. The introduction to the Rul es of Professional Conduct
governi ng attorneys warns:

Violation of a rule should not give rise to
a cause of action nor should it create any
presunption that a | egal duty has been
breached. The rules are designed to provide
gui dance to |l awers and to provide a
structure for regulating conduct through

di sciplinary agencies. They are not
designed to be a basis for civil liability.
Furthernore, the purpose of the rules can be
subverted when they are invoked by opposing
parties as procedural weapons. The fact
that a rule is a just basis for a |lawer's
sel f-assessnment, or for sanctioning a | awer
under the adm nistration of a disciplinary
authority, does not inply that an antagoni st
in a collateral proceeding or transaction
has standing to seek enforcenment of the
rule. Accordingly, nothing in the rules
shoul d be deened to augnment any substantive
| egal duty of |awyers or the extra-

di sci plinary consequences of violating such
duty.

73. Rule of Professional Conduct 4-1.7(a), (b), and (c)
provi des:
(a) Representing Adverse Interests. A

| awyer shall not represent a client if the
representation of that client will be
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74.

directly adverse to the interests of another
client, unless:

(1) the lawyer reasonably believes the
representation will not adversely affect the
| awyer's responsibilities to and
relationship with the other client; and

(2) each client consents after
consul tation

(b) Duty to Avoid Limtation on |Independent
Prof essi onal Judgnent. A |awyer shall not
represent a client if the | awer's exercise
of i ndependent professional judgnment in the
representation of that client nmay be
materially limted by the | awer's
responsibilities to another client or to a
third person or by the | awyer's own

i nterest, unless:

(1) the lawer reasonably believes the
representation will not be adversely
af fected; and

(2) the client consents after
consul tation

(c) Explanation to Cients. Wen
representation of multiple clients in a
single matter is undertaken, the

consul tation shall include explanation of
the inplications of the common
representation and the advantages and ri sks
i nvol ved.

Rul e of Professional Conduct 4-1.8(b) provides:

Using Information to Di sadvantage of Cdient.
A |l awer shall not use information relating
to representation of a client to the

di sadvant age of the client unless the client
consents after consultation, except as
permtted or required by rule 4-1.6.
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75. Rule of Professional Conduct 4-1.9 provides:

A | awyer who has formerly represented a
client in a matter shall not thereafter:

(a) represent another person in the sanme or
a substantially related matter in which that
person's interests are materially adverse to
the interests of the former client unless
the former client consents after

consul tation; or

(b) wuse information relating to the
representation to the di sadvantage of the
former client except as rule 4-1.6 would
permit with respect to a client or when the
i nformation has becone generally known.

76. Petitioner contends that Fow er White has two
conflicts arising out of its fornmer representation of
Petitioner. First, when Fow er Wite was first retai ned by
I ntervenor, Fow er White was still litigating a case for
Petitioner. However, a conment to Rule 4-1.7 notes that a
| awyer may, w thout client consent, represent clients whose
interests are only "generally adverse,"” such as "conpeting
econonmi c enterprises.” On the other hand, Fow er Wite did not
undertake the representation in this case of Intervenor, whose
interest is directly opposed to Petitioner, because Fow er Wite
still was litigating a case for Petitioner.

77. Second, Petitioner objects to a conflict that arises
fromFow er Wiite's access to Petitioner's proprietary

i nformati on during the course of that representation. There is

no reason to doubt that Fow er White woul d respect its ethica
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obligation to protect client confidences. There is little nore
reason in the record to infer that much proprietary information
concerning TPL is in the hands of Petitioner or I|Intervenor, and
not the other. Fow er Wite's representation of Petitioner in
TPL work ended in 1997 and does not pose a conflict, if Fow er
VWhite now represents Intervenor in TPL work. Both of these
situations are covered by Rule 4-1.9, and nothing in that rule
suggests that Fow er Wiite woul d have a conflict representing
| nt er venor now.

78. Petitioner also objects to Fowl er White's conflicts
wi th Respondent. First, Petitioner notes RFP Section 30. 6,
whi ch requires the contractor to covenant that it has no
conflicts with Respondent. Although this provision will apply
to subcontractors, pursuant to Section 30.18, the determ nation
of any such disqualifying conflicts concerning Fow er Wiite
awaits the formal designation of Fower Wite as a | egal
subcontract or

79. Petitioner argues that Fowl er White represents two
broad categories of clients whose interests directly conflict
with those of Respondent: |icensed health care providers
subj ect to disciplinary proceedings and health care providers in
their ordinary operations.

80. The record does not denonstrate the nature of the

conflict between the interests of Respondent, in maxim zing TPL
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recoveries, and the interests of health-care licensees, in
successfully defending |icensing cases brought against them by
Respondent or other agencies. (Qbviously, the prosecuting
attorneys in disciplinary cases work in different divisions of
Respondent from those persons in Medicaid TPL with whom Fow er
Wi te woul d be deal i ng.

81. The record does denonstrate cause for concern as to
potential conflicts between health care providers, in their
ordi nary operations, and Respondent as to TPL work. The
prospect of conflicts in estate recoveries is | ow because Fow er
White does not typically represent the personal representatives
of estates whose decedents qualified for Medicaid coverage.
However, the sanme is not true for the other two conponents.

82. In 1997, the Fow er Wiite partner in charge of
conpliance stated in a letter to Petitioner that Fow er Wite
had to discontinue its representation of Petitioner due to
continuing "conflicts of interest with our existing clients in
the health care industry.” At present, one Fow er Wite | awer
has at | east one active file in which Fower Wite is
representing health care providers against allegations of
overbilling.

83. However, the nature of these potential conflicts wll
energe only as Intervenor assigns Fow er White |litigation

matters. At that time, Fow er Wiite can determ ne whether a
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conflict exists and, if so, whether it may ethically undertake
the representation with the consent of one or both clients, as
required under Rule 4-1.7(a) and (b).

84. Petitioner has thus failed to prove that Respondent's
decision not to find Intervenor's proposal nonresponsive, or
I nt ervenor not responsible, due to conflicts of interest between
Fow er White, on the one hand, and Intervenor or Respondent, on
t he other hand, was Clearly Erroneous.

85. Petitioner also contends that I|Intervenor inadequately
di scl osed the services of its chosen law firmin obtaining the
subject contract. Petitioner argues that Intervenor's proposa
i's nonresponsive due to its failure to certify that it used no
| obbyi sts in obtaining the subject contract.

86. RFP Section 30.37 requires that each "offeror" shal
be required to sign a Certification Regardi ng Lobbying, which is
reprinted in RFP Appendix E, "as a condition of contract award."
As al ready noted, this requirenment actually applies to the
sel ected offeror, not every offeror. To nake the transition
from"selected offeror” to "contractor"--i.e., to obtain a
contract--the selected offeror will have to sign the | obbying
certification, so there was no need for an offeror to provide a
signed certificate with its proposal.

87. Also, the certification provides, for other than

federal appropriate funds, that the entity signing the contract
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di scl ose any | obbying in connection with a federal contract.
Assuming that this is a federal contract, there is anple tine
for the disclosure of the agreenent between Intervenor and
Fowl er White that Intervenor pay the law firm $30, 000 for
services in obtaining the subject contract.

88. Petitioner has thus failed to prove that Respondent's
decision not to find Intervenor's proposal nonresponsive, or
| nt ervenor not responsible, due to a failure to execute and
deliver with the proposal the Certification Regardi ng Lobbying
was Clearly Erroneous.

CONCLUSI ONS OF LAW

89. The Division of Adm nistrative Hearings has
jurisdiction over the subject matter. Section 120.57(1) and
(3), Florida Statutes. (Al references to Sections are to
Florida Statutes.)

90. Section 120.57(3)(f) provides:

: Unl ess ot herw se provi ded by statute,
t he burden of proof shall rest with the
party protesting the proposed agency action.
In a conpetitive-procurenent protest, other
than a rejection of all bids, the

adm ni strative | aw judge shall conduct a de
novo proceedi ng to determ ne whether the
agency's proposed action is contrary to the
agency's governing statutes, the agency's
rules or policies, or the bid or proposal
specifications. The standard of proof for
such proceedi ngs shall be whether the
proposed agency action was clearly
erroneous, contrary to conpetition,
arbitrary, or capricious. In any bid-
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prot est proceedi ng contesting an intended
agency action to reject all bids, the
standard of review by an adm nistrative | aw
j udge shall be whether the agency's intended
actionis illegal, arbitrary, dishonest, or
f raudul ent.

91. Section 120.57(3)(f) thus states that the standard of
proof in this case is whether the proposed agency action is
clearly erroneous, contrary to conpetition, arbitrary, or
capricious (Clearly Erroneous Standard).

92. Typically, a standard of proof governs the
determ nation of the basic facts that underlie the determ nation
of the ultimate facts, and the determ nation of the ultimte
facts underlie the determ nation of the |legal issues. However
t he | anguage of Section 120.57(3)(f) applies the Cearly
Erroneous Standard only to the proposed agency action, such as
whet her the proposed award is contrary to statutes, rules,
policies, or the RFP. Under Section 120.57(1)(j), the
preponder ance standard governs the determ nation of the basic
facts, such as the contents of a proposal and statenents nade at
an offerors' conference.

93. There are also ultinmate questions of fact to which the
Clearly Erroneous Standard applies. Utimte questions of
fact--express and inplied--link the basic facts to the final

| egal conclusion, which is whether the proposed decision to

award is contrary to statute, rule, policy, or the RFP. In sone
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cases, the question arises whether a deviation in a bid or
proposal is a material variance or a mnor irregularity or
whet her a bid or proposal is responsive. These are ultimate
guestions of fact, and the Clearly Erroneous Standard requires
the factfinder to defer to these policy-influenced

det er mi nati ons.

94. The Cearly Erroneous Standard al so applies to
subordi nate questions of |aw and m xed questions of fact and
| aw, such as interpretations of an agency rule or RFP, and
guestions of fact requiring the application of technical
expertise, such as whether a specific product offered
qualitatively conplies with the specifications.

95. This approach is consistent wth State Contracting and

Engi neeri ng Corporation v. Departnent of Transportation, 709

So. 2d 607 (Fla. 1st DCA 1998). In State Contracting, the court

affirmed the agency's final order that rejected the
recommendati on of the adm nistrative |aw judge to reject a bid
on the ground that it was nonresponsive. The bid included the
requi red di sadvant aged busi ness enterprise form but, after
hearing, the adm nistrative | aw judge determ ned that the bidder
could not neet the required | evel of participation by

di sadvant aged busi ness enterprises. The agency believed that
responsi veness denmanded only that the formbe facially

sufficient and conpliance would be a matter of enforcenent.
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Rej ecting the reconmendati on of the administrative |aw judge,
t he agency reasoned that the adm nistrative |aw judge had failed
to determne that the agency's interpretation of its rule was
clearly erroneous.

96. In affirmng the agency's final order, the State

Contracting court quoted the provisions of Section 120.57(3)(f)

for evaluating the proposed agency action against the four
criteria and Clearly Erroneous Standard. Addressing the meaning
of a de novo hearing in an award case, the court stated, at page
609:

In this context, the phrase "de novo
hearing"” is used to describe a form of
intra-agency review. The [adm nistrative

| aw j udge] may receive evidence, as with any
formal hearing under section 120.57(1), but
the object of the proceeding is to evaluate
the action taken by the agency.

97. Significantly, the State Contracting court did not

apply the Cearly Erroneous Standard nerely to the agency
decision to award. The court concluded that the agency's
interpretation of one of its rules and determ nation that the
bid was responsive were not "clearly erroneous."

98. In the subject case, then, the preponderance standard
applies to all basic facts and the Clearly Erroneous Standard
applies to the ultimte questions of fact, m xed questions of
fact and | aw, subordi nate questions of |aw, and questions of

fact involving agency expertise. Based on the resulting
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findings, the conclusions of |aw determ ne whether the proposed
agency decision to award the contract to Intervenor is
consistent with statutes, rules, policies, and the RFP

99. Petitioner has failed to prove by the Cearly
Erroneous Standard that Respondent's decision to select the
proposal of Intervenor is inconsistent with statutes, rules,
policies, or the RFP.

100. The use of undisclosed itens to consider, three tens
for an item addressi ng subcontractors when the proposal failed
to name any, and onmitting itens scored "na" were i muaterial.
The eval uators' qualifications were sufficient for the task and
di d not approach the unfitness of the evaluators in Knauss

Systens, Inc. of Florida v. Departnent of Children and Famly

Services, 1999 WL. 1486544 (R O Fla. Div Adm n. Hrgs. 1999),
final order issued by Departnent of Children and Famly
Services, Order No. DCF-00-061-FO. In that case, evaluators
whol |y unsuited to assess the financial condition of an offeror
badly m sexecuted their responsibilities, as was plainly evident
fromthe relevant financial statenents.

101. No significant conflicts of interest appear to exist
bet ween I ntervenor and Respondent. The failure to disclose
Fow er White as Intervenor's | egal subcontractor was irrel evant

because the RFP did not require this disclosure. Al so, the
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record disclosed no significant conflicts between Petitioner and
Fowl er Wiite.

102. It is possible that Fower Wite will encounter
conflicts between its representati on of Respondent, as
I ntervenor's | egal subcontractor, and its representation of
various health care providers in their ordinary operations.
However, this is no basis for overturning the proposed award.
First, even actual conflicts may not justify Petitioner's
attenpted use of the ethical rule to i nduce Respondent to
withdraw its proposed intent to award the contract to
I ntervenor. Second, the extent and frequency of these conflicts
have yet to energe, so it is premature to consider their effect,
if any, upon the ability of Fow er Wite and, nore inportantly,
I ntervenor to service this contract.

RECOVIVENDATI ON

It is

RECOMMVENDED t hat the Agency for Health Care Adm nistration
enter a final order awarding to Health Managenent Systens, Inc.,
t he subject contract under Request for Proposals for Medicaid

Third Party Recovery Services, Proposal No. RFP TPL 01-01.
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DONE AND ENTERED this 18th day of Septenber, 2001, in

Tal | ahassee, Leon County,

COPI ES FURNI SHED

Fl ori da.

ROBERT E. MEALE

Adm ni strative Law Judge

Di vi sion of Adm nistrative Hearings
The DeSot o Buil di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-3060
(850) 488-9675 SUNCOM 278- 9675
Fax Filing (850) 921-6847

www. doah. state. fl.us

Filed with the Cerk of the
Di vision of Adm nistrative Hearings
this 18th day of Septenber, 2001.

Rhonda M Medows, Secretary
Agency for Health Care Adm nistration

2727 Mahan Drive

Fort Knox Buil ding Three,

Suite 3116

Tal | ahassee, Florida 32308

Julie Gall agher,

CGener al

Counsel

Agency for Health Care Adm nistration

2727 Mahan Drive

Fort Knox Buil ding Three,

Suite 3431

Tal | ahassee, Florida 32308

Kelly A. Bennett
Assi st ant Gener al

Counsel

Agency for Health Care Adm nistration
Bui l ding 3
Tal | ahassee, Florida 32308-5403

2727 Mahan Drive,
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Steve Pfeiffer

David A Theri aque
Theriaque & Pfeiffer

1114 East Park Avenue

Tal | ahassee, Florida 32301

David C. Ashburn

Seann M Frazi er

G eenberg Traurig, P.A

101 East Col | ege Avenue

Tal | ahassee, Florida 32301

M chael S. Gardener

Kevin M MG nty

M ntz, Levin, Cohn, Ferris, d ovsky,
And Popeo, P.C.,

One Financial Center

Bost on, Massachusetts 02111

Di ane Grubbs, Agency Cerk

Agency for Health Care Adm nistration
Fort Knox Building Three, Suite 3431
2727 Mahan Drive

Tal | ahassee, Florida 32308

NOTI CE OF RIGHT TO SUBM T EXCEPTI ONS

Al parties have the right to submt witten exceptions within
10 days fromthe date of this reconmended order. Any exceptions
to this recommended order nust be filed with the agency that

will issue the final order in this case.
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